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IN THE
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FOR THE NINTH CIRCUIT.

W. J. HILLS, AS Clerk, etc..

Plaintiff in Error,

vs. )>No. 1545.

EMERY VALENTINE,

Defendant in Error.

STATEMENT OF THE CASE.

This was an action at law brought by Emery Val-

entine, defendant in error, against W. J. Hills, plain-

tiff in error, and for brevity we will designate them

herein as plaintiff and defendant respectively. The

plaintiff alleged in his complaint, in substance, that at

all the times mentioned therein, the defendant was

Clerk of the District Court for Alaska, Division No. i
;

that on May 21st, 1901, there was in his hands as such

clerk the sum of $1099.70, belonging to the plaintiff,

which had been paid to the defendant as clerk in the

case oi E. R. Peoples, as admr., etc. vs. Emery Valen-



tine and J. G. Cosslett; that on said day defendant ap-

propriated and converted to his own use $500 of said

money; and the prayer was for $500 with legal inter-

est and costs (Rec, pp. 4-6).

The answer admitted that defendant was clerk of

the Court; that on the date alleged the sum of money

alleged was in his hands as clerk and paid in as alleged

;

but denied that the money was the money of the plain-

tiff. The answer further set up two affirmative de-

fenses: first, that in the case of Peoples vs. Valentine

et al., on the 25th day of April, 1901, the Court made

a decree adjudging the property in controversy in that

suit to belong to plaintiff, intervenor, and one Mildred

G. Cosslett, in the proportion one-fourth to plaintiff,

one-fourth to intervenor, and one-half to Mildred G.

Cosslett. The decree is set out in haec verba, but the

above is its substance so far as material.

The answer further alleged an amended and supple-

mental decree in said case made November 13th, 1901,

correcting the original decree by substituting the name

of Emery Valentine for Mildred G. Cosslett, thereby

decreeing to him one-half of said property. The third

paragraph of the supplemental decree, however, pro-

vided that defendant Hills should retain the $500

drawn out of the fund in court by him as attorney for

Joseph G. and Mildred G. Cosslett, as his attorney's

fee, upon his filing a thousand-dollar bond, conditioned

that he would pay the same to Valentine if Mildred

G. Cosslett should not prevail in any suit brought by



her against Valentine to recover said property (Rec,

p. i8).

The answer admitted that the defendant, on May
2ist, 1901, paid himself the sum of $500 out of the

money in his hands as clerk, and decreed to Mildred

G. Cosslett under the original decree (Rec, p. 19).

Second. A rslease executed by plaintiff to the de-

fendant of the $500 sued for.

The reply admitted the decrees, both original and

supplemental, but alleged that Mildred G. Cosslett

was not a party to the record in that suit, and the de-

cree in so far as it purported to award her any of the

property therein in controversy was void; that para-

graph three of the supplemental decree was wholly

void, for the reason that the Court had no jurisdiction

to allow Hills an attorney fee as attorney for Mildred

G. Cosslett, who was not a party to the suit, and no

jurisdiction to award Hills the money of the plaintiff

as attorney for J. G. Cosslett, and for the further rea-

son that there was no pleading of any kind to support

such award. It was further alleged that the release

plead, the execution of which was admitted, was with-

out consideration and obtained by fraud and duress

(Rec, pp. 23-27).

These were the issues made by the pleadings, so far

as now material. (There was a counterclaim pleaded,

but it disappeared in the evidence, was withdrawn,

and is not now in the case.)



The evidence tended to show and the jury found the

following state of fact:

On the 2 1 St day of May there was in the hands of

the defendant Hills, as Clerk of the District Court for

Alaska, Division No. i, $1090.70, which money was

paid to the defendant as such clerk in the case of E. R.

Peoples vs. /. G. Cosslett and Emery Valentine. This

was admitted on the pleadings (Rec, p. 99). It was

also admitted on the pleadings that on said day the de-

fendant as clerk paid himself the sum of $500 (Rec,

p. 19). This $500 was out of the moneys of Valentine,

which the Court had attempted to give to Mrs. Coss-

lett, Mrs. Cosslett not being a party to that suit (Rec,

PP- 55,56).

Valentine appealed from the decree in the case of

Peoples vs. Cosslett and Valentine, to this Honorable

Court (Rec, p. no). The record was printed and

also the brief for the appellant ( Rec, p. in).

On May 21st, 1902, Mildred G. Cosslett brought an

action in the District Court for Alaska against Valen-

tine to recover rentals of the same property that had

been involved in the case of Peoples vs. J . G. Cosslett

and Emery Valentine (Rec, pp. 74-76). This case

terminated in favor of Valentine on February 13th,

1903 (Rec, p. yj). Shortly before the action was to

be tried, the defendant Hills approached Valentine

and threatened that unless he dismissed his appeal to

this Court he would be "done up" by the trial court in

the action of Mildred G. Cosslett and another action



then pending (Rec, pp. 113, 125). Valentine "knew

that they could" (Rec, p. 113), so he directed his at-

torney to telegraph and dismiss the appeal, and it was

dismissed February 27th, 1903 (Rec, p. 98). Subse-

quently, on March 30th, 1903, Valentine executed the

following release:

**Hon. W. J. Hills, Juneau, Alaska.

"Dear Sir: This is to authorize you to retain from

" funds in your hands as Clerk of United States Court,

" Division No. i, District of Alaska, the sum of $500,

" your fee as attorney for Cosslett. the same being the

" sum mentioned in a certain decree of Court modify-

" ing the original decree entered in the case of Dc Nor-

^^ton vs. Cossletts, and receipted for by you" (Rec,

p. 96).

This paper was brought to Valentine by Hills, who

asked him to sign it, "and that will clear the records"

(Rec. pp. 113-114). There was no consideration for

it whatever (Rec, p. 114; also bottom p. 107).

The errors assigned relate to the ruling of the Court

in overruling a general demurrer to the complaint; in

refusing to direct a verdict for the defendant, and in

giving and refusing instructions.

The demurrer, and the order overruling it, have not

been brought into the record by being incorporated

into the bill of exceptions and can not therefore be con-

sidered by this Court. The same questions argued in

the brief of plain^ff in error under the demurrer are



also presented in the motion to direct a verdict for the

defendant. This question, reduced to its simplest

terms, is: Does the fact that in the title of the case the

defendant Hills is named "as Clerk of the United

States District Court for Alaska, Division No. i," re-

quire a reversal of the judgment? It is not pretended

that the complaint itself, apart from its caption, does

not state a good cause of action against W. J. Hills

—

not against the clerk, or the clerk's office, but W. J.

Hills, the man. All the argument contained in the

brief of the plaintiff in error from page i8 to 36, can

be met by running a pen through the words quoted. If

it be error, then it is harmless error. Nobody has been

misled by it; no issue was changed by it; no harm done.

It should be disregarded.

Alaska Code, Part III, Sec. 97.

But the words were merely descriptive of the ca-

pacity in which the defendant received the money, and

the judgment will support an execution de bonis

propriis.

Sass vs. Hirschfield, 23 Tex. Civil Ap., 396;

Hardy vs. Call, 16 Mass., 530.

The cases cited by plaintiff in error, we think, are

wholly beside the question here raised. They were all

cases against the action of the government, taken

through its officers. Counsel say (Brief, p. 31), "that

a judgment against Mr. Plills as the Sultan of Zulu



or the Emperor of Germany would be just as effective

as a judgment against him as clerk of the District

Court of Alaska." Well, suppose the defendant had

been named in the title of the cause "W. J. Hills, as

Sultan of Zulu, defendant," and the record were other-

wise just as it is, would the Court reverse the judg-

ment on that ground? Would it not be simply sur-

plusage, and as such disregarded? The pleadings made

up issues between Emery Valentine and W. J. Hills

and those issues, and those alone, were tried. Mr. Hills

was not injured because the lower court required the

title of his office, indicating the capacity in which he

first received the plaintiff's money, to be added to his

name in the caption.

Again, it is asserted with apparent gravity that we

should have sued the government in the Court of

Claims. The government didn't get our money. Mr.

Hills didn't put that $500.00 in his pocket pursuant

to any law, regulation or order of the government.

How is the government responsible?

Again, it is contended that we have no order for the

money. Take out the void third paragraph, and there

stands all the order needed. Every other litigant in the

case got his money under the same order we would

then have. Even Valentine got the balance due him.

Besides orders for the payment of money relate to

money still in the registry and keeping of the court.

Here Hills admits he has long since appropriated the

money to his use, and attempts to justify. The fund



has passed beyond the custody of the court. The whole

contention seems to us utterly frivolous.

It is next contended that the third paragraph of the

supplemental decree of November 13, 1901, constituted

a defense and was not void. This contention is over-

ruled by the recent decision of this Court in Jorgen-

son vs. Rapp, 157 Fed., 732.

It is next contended that the release of March 30,

1903, constitutes a defense. This contention is based

upon the claim that there was no sufficient evidence of

duress. We think the record does not sustain the claim,

but if it does it is immaterial, for the release was con-

fessedly without consideration, and a release without

consideration should be disregarded.

Wabash West. Ry. Co. vs. Brow, 65 Fed., 941.

In conclusion we respectfully submit that this

judgment should be affirmed, with damages for delay.

It was entered in the court below on the 26th day of

December, 1906 (Rec, 158). On the same day an

order was obtained staying execution until July i, 1907

(Rec, 159). Subsequently another order was obtained

staying execution until October i, 1907 (Rec, 160).

The bill of exceptions was filed on September 28, 1907

(Rec, 162), but the writ of error was not sued out till

December 11, 1907 (Rec, 177), and a supersedeas was

obtained on a bond for only $500.00 (Rec, 173-174-

175), while the judgment was for $692.66 besides in-



terest and costs (Rec, 157). It would seem that the

chief object in all these proceedings was delay.

The objections of the plaintifif in error to the judg-

ment are of the most technical kind. Not a suggestion

is made throughout the brief of a defense on the merits.

Indeed there could not be. The plain facts as dis-

closed by the record, are that defendant while clerk of

the lower court took and appropriated the plaintiff's

money to his own use. When sued for it he sought to

avoid being called to account by having, or at least

claimnig to have, a sinister and illegal influence with

the court, and threatening to use it to the detriment of

the plaintiff if resistance should be made to his bare-

faced graft. By this means he secured, nearly two

years after he first took the money, a release of the

claim; but this release was admittedly without consid-

eration. His claim of an employment by the Cossletts,

who never had or pretended to have any interest in the

property, was a barefaced falsehood ; but if it were true,

it was a matter for which the plaintiff was no more

liable than an utter stranger to the suit. We think it

a case in which the judgment should be affirmed with

damages for delay.

Owing to the delay of the plaintiff in error in pre-

paring and serving his brief (it was filed only two days

before the hearing), the defendant in error was unable

to file a brief on the day the case was submitted. This

Court thereupon granted the defendant in error thirty

days longer in which to file a brief. But on further
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consideration we have concluded to rest the case on this

mere memorandum of the points and authorities pre-

sented on the oral argument. The case seems to us so

plain that any extended argument upon it would be a

waste o fthe Court's time.

Respectfully submitted.

MALONY & COBB,
Attorneys for Defendant in Error.


